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PRACTICE ADVISORY – October 2010 

 

Submission Requirements and Conditions of Approval  

As you will all know, the Institute has, in association with the Association of Professional 

Heritage Practitioners, the Association of Consulting Town and Regional Planners and the 

Institute of Landscape Architects ("the institutes"), engaged with the City of Cape Town's 

planning and environment departments regarding matters of mutual concern during the past 

years. This engagement was initiated by the Cape Institute for Architecture and received the 

support in May 2008 of the then Mayor, Helen Zille. 

 

Amongst the matters most concerning to the institutes and requiring clarity was the apparently 

very wide discretion of officials in dealing with environmental matters and the consequent 

uncertainty when submitting applications, interacting with the officials regarding the Council's 

requirements and the absence of clearly articulated criteria in decision-making. These 

uncertainties regarding their responsibilities and authority was argued under the rubric of a "duty 

of care" imposed, argued the officials, via the Land Use Planning Ordinance (LUPO), the 

National Environmental Management Act (NEMA) and/or the National Heritage Resources Act 

(NHR Act).  

 

In order to resolve the disagreements and to establish a degree of confidence in future 

administration in this regard, it was agreed in early 2009 that the City would obtain a legal 

opinion from senior counsel and that the institutes would be able to assist in briefing and 

exploring the arguments with such senior counsel.  

This process took longer than we would have preferred but, after contributing in writing to the 

briefing of Geoff Budlender, Senior Counsel, and after meeting with him, Budlender produced 

an opinion dated 18 December 2009.  
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This opinion vindicated the institutes' position.  

The officials, however, felt that certain questions were as yet unanswered and, referring to 

Budlender's first opinion as a "draft", requested that certain additional questions needed to be 

answered or clarified. As a consequence, the institutes' representatives and the officials met a 

second time with Mr Budlender in May 2010.  

 

Following this meeting Mr Budlender produced a "supplementary opinion" dated 22 June 2010 

which further clarified the issues, still, I am pleased to say, entirely consistent with the institutes' 

views.  

 

In conclusion, the Executive Director, Piet van Zyl, issued Staff Instruction 2 of 2010 to the 

planning and environmental officials on 31 July 2010  

 

This note is to inform you of this process and, as importantly, to advise you of the contents of 

this Staff Instruction.  

 

The most significant aspects of Staff Instruction 2 of 2010 are as follows (reordered here with 

my commentary in square brackets):  

 The City may only exercise powers that have been conferred upon it by law. These 

powers must be given expressively by relevant legislation. [This is usually the Zoning 

Scheme.]  

 Policy guidelines or administrative guidelines do not confer powers, but only provide 

decision-makers with the guidelines and procedures to be followed when exercising the 

powers as conferred by law. [In other words, conservation-oriented guidelines should be 

referred to by officials when dealing with applications of consent to do work in declared 

urban conservation area (in terms of Section 108 of the old CT zoning scheme); but such 

guidelines do not give powers to the local authority officials regarding applications 

involving buildings more than sixty years old outside of such declared conservation areas 

(which are the responsibility of the provincial heritage resources authority, Heritage 

Western Cape).]  
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 When imposing conditions on the granting of an authorization the decision-maker must 

ensure that the authorizing legislation confers the power to impose conditions and, if so, 

what conditions can be imposed. Conditions must also relate to the purpose of the 

authorization. It is not permissible to impose a condition which is unrelated to the 

authorisation sought. [For example, a small bulk or set-back departure affecting one part 

of the site does not enable the officials to demand a landscape plan for the entire site; 

nor does a departure relating to vehicular access/egress enable a condition requiring 

increased parking provisions.]  

 The City, when exercising its powers, has an obligation to be responsive to 

environmental rights and responsibilities and the need for sustainable development by 

applying the principles contained in Section 2 of NEMA. This obligation does, however, 

not confer a power on the City, but provides the City with the direction on how it should 

exercise its power. [As I have said, these powers are usually reliant on the Zoning 

Scheme or could be derived from an application for a consent or departure; however, 

such powers should not be unrelated to the consent or departure being sought. In other 

words, an application for a departure to permit a garage to be closer to the street cannot 

be used to require a tree on distant part of the site be protected.]  

 The NEMA principles do not confer powers, but guide decision-makers in the 

interpretation, administration or implementation of any law or action that may significantly 

affect the environment. The "Duty of Care" provided for in Section 28 of NEMA does not 

confer any powers on the City. The duty of care rests on the person causing the damage 

to the environment and requires such person to prevent or minimize the damage. 

Whenever the City has to consider whether or not to grant regulatory approval, it must 

exercise that power with due regard for the principles contained in Section 2 of NEMA, 

and must seek to ensure that its decisions do not lead to significant pollution or 

degradation of the environment. Section 31A of the old Environmental Conservation Act 

authorises the City to act when damage to the environment is done or could result from 

an activity, but stands apart from an application process, be it in terms of NEMA, 

NBR&BSAct and LUPO.  

 

The City Council has no authority over EIAs being conducted under NEMA (the responsibility of 

the provincial DEA&DP) or HIAs being conducted under the NHR Act (the responsibility of the 

provincial heritage resources authority, Heritage Western Cape).  
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The City Council officials may, however, indicate that additional information is required to make 

an appropriate decision in terms of LUPO. So, when such additional information is required, it 

may not be formulated as a 'mini EIA' or 'HIA'. Only information or evaluations which will enable 

the decision-maker to make a decision on the application in the light of the criteria in Section 36 

of LUPO may be requested. Therefore, information requested must relate specifically to the 

particular environmental concerns which the decision-maker may have with regard to that LUPO 

application only.  

 

Staff Instruction 2 of 2010 concludes with the following:  

"Staff in the Directorate must ensure that all administrative actions taken, all instructions 

issued and all decisions made, are to be strictly in accordance with the legal principles 

and statements contained in the attached legal opinion."  

 

In the event of conflict with an official in this regard, I suggest that you ask the official to consult 

with his supervisor (and, ultimately with the District Manager). It is also in your interest to 

conduct as much of any dispute of this sort in writing (email has, of course, made this much 

easier than it has been in the past).  

 

I hope that this account of Staff Instruction 2 of 2010 and of its background is clear. I hope, also, 

that it is clear that you should always be clear about what the departure or consent you are 

applying for actually involves and what the impacts could be. If you are clear in these respects, 

you should have no uncertainty in negotiating with the officials regarding their requirements 

and/or any conditions they may wish to impose.  

 

Dr Stephen Townsend 
on behalf of the CIA Practice & Professional Development Committee 
October 2010  
 


