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PRACTICE ADVISORY – May 2014 

 
Residential Building Contractors not registered with the NHBRC 
 
Hubbard v Cool Ideas 1186 CC (580/12) [2013] ZASCA 71 (28 May 2013) revolved around a dispute 
regarding non-payment of a building contractor (Cool Ideas 1186 CC) and its employer (a Ms Hubbard). 
The dispute was initially determined by an arbitrator, who found in favour of the contractor and awarded 
payment to it. When the employer (Hubbard) failed to comply with the award, the contractor sought 
enforcement in the High Court, the outcome of which was appealed by the employer. 
 
Hubbard’s court applications sought to overturn the arbitrator’s award on the basis that it gave rise to an 
illegality in terms of the Housing Consumer Protection Act (No.95 of 1998). The Act requires that building 
contractors engaged in the construction of “homes” must register as “home builders” with the National 
Home Builders Registration Council (NHBRC). Section 10(1) further stipulates that, 

“No person shall – 
(a) carry on the business of a home builder; or 
(b) receive any consideration in terms of any agreement with a housing consumer in 

respect of the sale or construction of a home, 
unless that person is a registered home builder.” 

 
The SCA upheld this argument on grounds not dissimilar to those in Lester v Ndlambe Municipality and 
Another (514/12) [2013] ZASCA 95 (22 August 2013), stating, at [13]: 

“The section makes it quite clear that a home builder may not act in that capacity at all 
without the requisite registration. If we were to find that, notwithstanding a home 
builder having acted in conflict with the section, he or she would nonetheless be 
entitled to payment of the consideration, it seems to me that we would be giving legal 
sanction to the very situation that the legislature wished to prevent … One of the 
objects of the Act is to protect members of the public who have to do business with home 
builders. The prohibitions in ss 10(1) and (2) and the penalties in s 21 are intended to make 
that protection effective.” 

 
In effect, the SCA ruled that notwithstanding that the contractor had built Ms Hubbard’s house for her, 
complete, and that she was enjoying the use of it, the contractor was disentitled to any payment 
whatever for having done so. This is plainly consistent with the legislation, but that the Act gives rise to 
considerable inequity seems self-evident. 
 
In this regard it should be noted that Hubbard’s appeal was successful only on a majority decision, and 
there are indications that it may be appealed to the Constitutional Court, where, one might expect that 
this statutory stipulation may itself come under scrutiny. 
 
The case has certain interesting consequences for arbitrators, but it is important to note that the award 
was made by the arbitrator in ignorance of the contractor’s registration with the NHBRC. The award was 
not taken on review and the principle that an award may not be appealed is in fact not affected by the 
Hubbard case. The award is merely unenforceable. The Hubbard judgement strengthens the principle 
that an arbitral award (which is, in any event, itself a creature of contract) may not, any more than any 
other form of contractual arrangement, give rise to illegal consequences whether intended or otherwise.  

 

 

Any enquiries on this matter may be directed to 
Michael Bester, 021-685 2913 (w) 
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