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SUMMARY 

This is the first of a series of papers on issues related to the JBCC Principal Building Agreement, which 

will take a critical view of the pro forma agreements in the context of the numerous problems 

reportedly experienced by architects in administering it.  

This article postulates that the JBCC Agreements’ continuing reliance on Construction Guarantees 

issued by financial institutions is both practically and theoretically problematic, providing little real 

protection in the event of contractual default by either the Contractor or the Guarantor. Whilst some 

members may nonetheless prefer the use of Construction Guarantees, it is thought that the practical 

difficulties experienced by many may require the use of an alternative system.  It is argued that a 

retention system, with its long tradition of use in the industry, provides a viable alternative model.  
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1. ANALYSIS 

 

1.1 BACKGROUND 

Since 1991, the various editions of the JBCC Principal Building Agreement (PBA) have placed 

considerable reliance on an interchange of securities between the parties to the contract in the form 

of so-called “demand guarantees” provided by third-party financial institutions. This paper will discuss 

the use of Construction Guarantees.  In essence, these are guarantees obtained by the Contractor, 

issued in favour of the Employer by an approved financial institution (“the guarantor”) for the payment 

of stipulated amounts by the guarantor to the Employer in the event of contractual default by the 

Contractor. 

There are two types of Construction Guarantee provided for in the PBA: a “variable guarantee” and a 

“fixed guarantee”.1 In both cases, the initial value of the guarantee reduces as different stages in the 

construction works are reached. The “fixed” guarantee is for a lesser initial amount but is 

supplemented by a system of payment reductions in interim payments. The difference in progressive 

value between these forms of security can be summarised as follows: 

 FIXED  
%age of Contract Sum 

VARIABLE 
%age of Contract Sum 

Commencement 5% + monthly payment reductions 
to an additional total of 5% = 10% 

10 

Value 50% Contract Sum 6 

Practical Completion 3 4 

Final Completion 1 2 

Final Payment Certificate NIL NIL 
 

Anecdotal evidence suggests that the variable form of guarantee is not widely used in practice. In this 

regard it is important to note that the payment reductions are not a true ‘retention’ but merely a pre-

agreed withholding of certified moneys otherwise due to the Contractor.2  

1.2 PROBLEMS WITH CONSTRUCTION GUARANTEES 

Initially, the concept of Construction Guarantees worked well. However, members of the construction 

industry, including and perhaps notably architects, have reported numerous problems with the 

system: 

(a) Inconsistent terms and conditions 

The JBCC has apparently negotiated agreements with the leading financial institutions as to 

the terms on which guarantees would be offered3 and requires that they be issued in a more-

or-less consistent format. Unfortunately, guarantees are not issued at head-office level but by 

local branches, and it has proved difficult to obtain guarantees with clauses that are consistent 

with the terms and conditions of the PBA.  Guarantees containing terms that are in conflict 

                                                           
1 Clause 14.0 in ed.5.0 / clause 11.0 in ed.6.1 
2 The importance of the distinction is dealt with later in this paper 
3 Copies of these agreements have been requested from the JBCC but the Institute is informed that they are 
confidential and cannot be provided. The precise terms of the agreements are accordingly unknown. 
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with the provisions of the PBA create unnecessary contractual difficulties, bearing in mind that 

the guarantees are called upon only in case of a breach of contract on the Contractor’s part. 

(b) “Demand guarantees” vs “performance guarantees” 

Quite subtle amendments to the standardised language of the JBCC Guarantee can materially 

change their efficacy. In a Supreme Court of Appeal case, Minister of Transport and Public 

Works v Zanbuild,4 an amended guarantee was found to constitute a so-called “performance 

guarantee” akin to a suretyship linked to the Contractor’s performance under the PBA. The 

guarantor (ABSA Bank) was accordingly found to have successfully challenged the Employer’s 

right to demand payment on the grounds that the Employer had no proven claim for monetary 

damages against the Contractor notwithstanding the latter’s default.5 

(c) Repudiation by guarantors & enforceability 

There is anecdotal evidence (supported, by implication, in Zanbuild) that guarantors are 

regularly indicating that they will challenge Employer’s calling in of a guarantee. This highlights 

a further problem, viz. that a guarantee is merely a contract designed to provide protection 

for another contract; and that it, itself, can also be repudiated or breached. 

(d) Expiry dates 

Most project-specific guarantees now carry expiry dates which are independent of and 

unrelated to contractual completion dates. Accordingly, a Construction Guarantee can expire 

in the middle of the contract period, leaving the Employer without any security whatsoever, 

and with little or no means of obliging the Contractor to provide new security.6 There are other 

possible consequences too: what if a Contractor is unable to obtain a new guarantee? To what 

extent could a Principal Agent be held to have been negligent for missing the expiry of the 

guarantee and not ensuring new security was in place? 

(e) Difficulties in obtaining guarantees and costs thereof 

Guarantees have become notoriously difficult and expensive to obtain, and not uniquely to 

small or emerging contractors.7 Financial institutions generally apply the same criteria to 

guarantees as they do to bonds and mortgages, requiring significant securities over assets (if 

not cash deposits), personal sureties and other mechanisms to protect their own interests. 

The ability of a Contractor to provide security does provide some assurance of its financial 

stability, however. 

(f) Non-provision as a material breach of contract 

                                                           
4 See judgement Minister of Transport and Public Works: Provincial Government of the Western Cape and 
Another v Zanbuild Construction (Pty) Ltd and Another (68/2010) [2011] ZASCA 10 (11 March 2011) 
5 i.e.: in essence, the bank is entitled to assess whether or not the contract had been correctly administered 
6 This defect in edition 5.0 of the PBA has received some attention in edition 6.1 by the introduction of clause 
11.1.5, “The Contractor shall … Extend or provide a replacement JBCC Guarantee for Construction … at least 
twenty (20) working days before such security is due to expire”. However, this issue remains fraught with 
problems, most of all for the Principal Agent. 
7 cf. Finsen 1999, pp.103-104 
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The PBA makes failure to provide a Construction Guarantee a material breach of contract, 

entitling the Employer to cancel the agreement before work has even begun. Since the breach 

is not necessarily the direct fault of the Contractor, and is sometimes merely a delay, this mere 

possibility immediately creates an adversarial milieu that can taint an entire project – even if, 

for obvious reasons,8 few Employers are willing to invoke their rights under this provision. The 

alternative available to the Employer (that of withholding all interim payment to a reserve 

10% of the Contract Sum), is quite capable of crippling the financial capability of the 

Contractor to proceed with work and therefore might, of itself, create the situation that the 

security is supposed to guard against. 

(g) Psychological value 

Irrespective of the cost of deposits or cessions required for obtaining a guarantee (see (e) 

above), those assets are held by the financial institution in escrow and are therefore largely 

theoretical to a Contractor. The Guarantor is furthermore in primary contractual relationship 

with the Contractor, not the Employer, and is therefore likely to protect the former against 

the latter if it can (see (b) above). A guarantee accordingly represents considerably less 

leverage over a Contractor’s performance than other forms of security. 

1.3. CONSTRUCTION RISK ANALYSES 

1.3.1 Patterns of Construction Risk 

Security is a means of mitigating risk: it follows that assessment of risk should be the primary 

focus of debates around the relative benefits of different kinds of security. Notwithstanding 

this obvious truth, there has been very little serious study of the risk-profiles experienced 

during the course of construction projects in this country. 

The following assessment is therefore merely the comparison of possible alternative patterns: 

it is postulated that the risk-profile used by the JBCC in support of its preference for 

guarantees is by no means beyond challenge.  

1.3.2 JBCC’s Risk Analysis vis-à-vis Security Alternatives 

The JBCC argues that Construction Guarantees are properly tailored mechanisms which reflect 

the changing risk profile of building works over the duration of a project, i.e.: that they are at 

their maximum value when risk is at its highest, and reduce in value as risk fades.  

A graph similar to that below is usually employed in support of this contention: 

(i) risk is regarded as being at its most pronounced at site-handover;  

(ii) remains consistent until 50% of the value of the works has been completed;  

(iii) then consistently reduces until Practical Completion 

(iv) where it reduces; 

(v) then tapers out to a minimal level after the Final Payment Certificate is settled; and 

(vi) is finally at a residual level until the 5-year latent defects liability period concludes. 

                                                           
8 not the least of which is the cumulative cost of re-tendering, professional fees and the significant delay 
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It is of course certain that risk profiles vary considerably depending on the nature and type of 

the project but, even apart from this, the above analysis is in some respects plainly incorrect: 

in fact, in significant numbers of cases, it is arguable that the reality in the first two periods 

(i.e.: between handover of the site and Practical Completion) is precisely the opposite of that 

depicted. 

1.3.3 Alternative Risk Analysis  

The following is postulated as possibly being a better reflection of the pattern of risk: 
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The actual risk to the Employer of course commences well before hand-over of the site 

(“Contract Start”) with acquisition of the property; in many cases the risk will thereafter climb 

exponentially as design works develops, applications for planning approvals are submitted 

and tender documents are released. When tenders are received, the risk is likely established 

and the rate at which it thereafter climbs is modified. 

Against that background, an alternative scenario suggests that, 

(i) after hand-over of the site, the risk may begin to rise exponentially – possession of 

the site has been handed over to the Contractor; payments to the Contractor are 

being made; more work is being done and the risk of defective work also increases; 

(ii) the point where 50% of the Contract Sum has been valued and paid is a nominal 

indicator of progress with no contractual significance and, to a large extent, irrelevant 

to the risk-profile; 

(iii) at a point immediately prior to Practical Completion, the risk is at its apex – most of 

the work is done and paid for, but its quality remains largely untested and site-

possession remains in the hands of the Contractor; 

(iv) but, at Practical Completion, the risk reduces very significantly; 

(v) and then tapers out, without however in any way being affected by Final Completion 

or, even less so, by settlement of the Final Account; but also 

(vi) never quite reducing to nothing as long as the building survives. 
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1.4.4 Variations on Risk and Flexibility of Security Options 

An informed understanding of the likely risk-profile for a given project should significantly 

influence the choice of security required from a Contractor by the Employer. 

As the above graphs inter alia demonstrate, risk-profiles and cash-flows are by no means 

unrelated: it is obvious that the more work that is done, and the more that moneys are paid 

out, the greater must be the risk to the Employer. The risk-profile in projects where cash-flow 

is at its greatest earlier in the project (e.g.: in buildings with complex structures and simple 

finishes) is quite different to that when cash-flow is reversed. Pro forma contractual securities 

should be sufficiently flexible to allow for differing kinds of projects. 

1.4 PROBLEMS WITH RETENTION SYSTEMS 

In practice the administration of Construction Guarantees has proved to be problematic in many 

respects.  Apart from that, and especially in light of the risk analyses of building projects as discussed 

above, Construction Guarantees probably provide insufficient protection to an Employer in the event 

of default by a Contractor. The alternative model, which has a long tradition of use in the industry, is 

the Retention Fund. 

In principle, retention is a method of providing incremental security to the Employer for the 

Contractor’s performance by means of deducting moneys from interim payments (traditionally 10% 

of each valuation) to an agreed maximum limit (5% of the contract sum). These funds can either be 

merely withheld and retained by the Employer in its own name (a “payment reduction”) or separately 

invested by one means or another (a “retention fund”). 

However, this method is not without its own difficulties and the JBCC has been definite in its refusal 

to incorporate Retention in the PBA since its introduction of guarantees twenty-four years ago.9 Some 

of the criticisms of a Retention system are as follows: 

(a) Value of Retention is initially zero 

Since retention functions by means of deductions from payments for valued work, it is obvious 

that the value of retained moneys will initially be zero – i.e.: the Employer is left unprotected 

without any security in the first period of the works. This is of course correct, but the 

apparently deleterious consequences are significantly mitigated by the fact that (a) no 

payment has been made to the Contractor in any case, so the Employer cannot be out-of-

pocket (except in regard to the rare potential defects that might cost more to rectify than 

their cost of their construction) in the first stage of work; and (b) the risk of material breach-

of-contract and serious defects in the earliest periods of construction is fundamentally at its 

lowest. 

 

 

                                                           
9 Retention is however incorporated in the JBCC Minor Works Agreement. 
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(b) The value of the retention fund is insufficient 

It has been argued that, 

“Even when the retention fund [has] reached its full value, it [is] often insufficient to 

meet the employer’s loss due to a breach by the contractor … frequently the Contractor 

[is] required to provide a surety in addition.”10 

Although this is true, it could be equally true of Guarantees. In fact, there is no form of security 

that can certainly cover an Employer’s loss in the event of material breach by a Contractor. 

What is more, there is no reason whatsoever why a retention agreement cannot be structured 

to provide equal levels of cover to that of a Guarantee. Where reasonably justified, there is 

no need to abide by the traditional deduction of 10% increments to a total of 5% of the 

Construction Sum: both of these percentiles can be increased (or reduced) as circumstances 

may require. 

(c) Retention does not reflect the risk-profile of building works 

It has been argued that,  

“during the early stages of the contract, when the employer’s risk of financial loss due 

to the contractor’s default [is] at its greatest, the cover provided by the [retention] 

fund was low.”11  

As set out above, it is thought that this line of thinking is not correct in many cases:  on the 

contrary, it could be argued that the opposite is in fact usually true. 

(d) Retention interferes with Contractor’s cash flow 

“A further disadvantage [is] that [retention impedes] the contractor’s cash flow in the 

first half of the construction period. The contractor [receives] only 90% of the value of 

work done each month, and often [has] difficulty in making up the shortfall; sometimes 

he [is] unable to settle the accounts of merchants and suppliers or … pay 

subcontractors.”12 

This can sometimes be true, but should be assessed against the costs, cessions and sureties 

required to obtain a Guarantee, which might be as onerous.13  

(e) Administratively burdensome 

A retention system requires the Principal Agent to ensure that moneys are deducted from 

interim payment certificates and added back to later certificates. Where the retention moneys 

are not merely withheld but are paid into a fund, then further certification is required and the 

fund administered. This does add a minor administrative burden to the work of the Employer 

                                                           
10 ibid. and ff. 
11 Op. cit., p.101 
12 ibid. 
13 Cf. op. cit. pp.103-104 – the arguments proffered in favour of guarantees are equally applicable to retention, 
and vice versa. 
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and its agents, although, once set up, is a simple, well-understood and automatic procedure, 

without significant potential for administrative conflict. 

As the above notes demonstrate, Construction Guarantees also carry an administrative 

burden, likewise require careful monitoring, and can create adversarial relationships.  

(f) Funds subsist with Employer and are vulnerable to loss by Contractor 

Retained funds are at risk, from the point of view of the Contractor, since the retention 

agreement often leaves them as an asset of the Employer for payment once the Contractor’s 

obligations are fully performed. In such cases these moneys may be forfeited entirely or in 

part in the event of the Employer’s default (for example if the Employer becomes insolvent). 

Although it is legally sound for a Retention fund to be dealt with in this manner,14 there are 

readily available alternative models that ensure that the funds are properly protected. 

 

2. PROPOSAL 

 

It is important to accept that there is no flawless means by which an Employer can protect itself from 

contractual default by a building contractor. Nor in fact should there be: any form of commercial 

venture carries risk, and reward is usually at some level congruent with that risk. In the final analysis, 

the surest and best method of preventing default is by careful selection and appointment of the best 

Contractor for the project, with specific reference to liquidity, experience, stability of workforce, 

access to skills and industry reputation. Contractual securities are ultimately merely a stop-gap which 

can no more than mitigate a worst-case outcome. 

It is not proposed that the JBCC’s system of guarantees be wholly abandoned by architects, but 

Employers, their professional consultants and Agents need to be aware of the serious limitations 

inherent in such forms of contractual security. Members may well consider, as an alternative, the old, 

tested and still well-understood system of retention. Retention may not be suitable for all projects 

and circumstances: nonetheless, there is no good reason why it should not be available as an option 

where circumstances suggest it.  

Conceptually, retention remains a fair means of protecting both parties: it is accessible to Contractors 

which might not be able to access guarantees; it provides a level of protection to an Employer at least 

equivalent to that offered by guarantees; it is automatic in its application by Agents, relatively easy to 

administer, and critically avoids the adversarial situations often promoted by guarantees and 

guarantors. 

Two possible addenda, suitable for use with edition 5.0 of the PBA (which, with the indicated 

amendments, can also be used with edition 6.1), are incorporated herein as Annexures 1 and 2.  

                                                           
14 ibid., argued with reference to Thomas Construction (Pty) Ltd (in liquidation) v Grafton Furniture 
Manufacturers (Pty) Ltd 1988 (2) SA 546 (A) and other cases 
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Annexure 1 contemplates establishment of a “retention fund” where retained moneys are paid into 

an attorney’s trust fund: this would be most suitable for larger projects.  

Annexure 2 is suggested for use in smaller projects, where a simpler approach might well be justified, 

and proposes the setting up of a separate account under dual signatures. 

Members could also consider the mere withholding of retained amounts by the Employer (as in the 

current edition of the JBCC Minor Works Agreement). 

The percentile values referred to in the addendum can be amended, if required, to take account of 

the differing risk-profiles in individual projects. It is recommended that this be considered where 

predicted cash-flow patterns are likely to be significantly different from the norm. 

 
 

Members of the Institute are invited to proffer their comments and opinions on the contents of this 

paper, its proposal and the addendum, in writing to the Institute, care of 

mbesterarch@mweb.co.za.  

 

 

Michael Bester 
SAIA Practice Portfolio                    12th July 2016 
  

mailto:mbesterarch@mweb.co.za
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ANNEXURE 1: RECOMMENDED ADDENDUM (RETENTION) for use with JBCC PBA ED.5.0 – 

RETENTION TO BE PAID INTO AN ATTORNEY’S TRUST ACCOUNT 

ADDENDUM TO THE JBCC SERIES 2000 (EDITION 4.0, JULY 2007) 

PRINCIPAL BUILDING AGREEMENT (“THE AGREEMENT”) 

 

1. Unless expressly indicated otherwise, all references to clause numbers in this 

addendum shall refer to the clauses as numbered in the agreement. 

 

2. All words and phrases defined in the agreement shall bear the same meaning in this 

addendum. 

 

3. Save as amended in terms of this addendum, the provisions of the agreement shall 

continue in full force and effect. 

 

4. Clause 2.0 SECURITIES of the Contract Data CE (Contractor to Employer) is hereby 

substituted with the following: 

 

The security selected is Retention. 

 

5. Clause 3.2 of the Principal Building Agreement is hereby deleted and substituted with 

the following: 

 

The contractor shall provide security for its obligations under the agreement 

by way of Retention. 

 

6. The following provisions are hereby inserted in the Principal Building Agreement as 

clause 14.4B: 

 

14.4B In the alternative to the forms of security detailed in clauses 14.3 

and 14.415, the contractor may select Retention as security for all 

purposes of the agreement, which shall operate subject to the 

following terms and conditions: 

14.4B.1. In this clause, “the attorney” shall mean ______________ 

                                                           
15 substitute “11.1.2 and 11.1.3” in place of “14.3 and 14.4” when this document is used as an addendum to 
edition 6.1 of the JBCC Principal Building Agreement 
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__________________________________________ with 

offices at _____________________________________; 

14.4B.2. Retention shall operate as a payment reduction from the 

value certified in each payment certificate. The amounts 

so deducted shall be retained by the attorney in trust and 

shall serve as security for the due compliance by the 

contractor of his obligations in terms of the agreement; 

14.4B.3. Should the contractor select retention as the applicable 

security, all references to security in the agreement shall 

refer, mutatis mutandis, to all amounts so retained, which 

are hereafter referred to as “the retention fund”; 

14.4B.4. The principal agent shall indicate the retention on each 

interim payment certificate at the rate of ten percent 

(10%) of the aggregate of the values set out in clauses 

31.4.1 and 31.4.216 until such time as the total amount of 

the retention fund is equal to eight percent (8%) of the 

contract sum; 

14.4B.5. Within seven (7) calendar days of the issue of an interim 

payment certificate the employer shall pay the retention 

amount indicated by the principal agent in terms of 

14.4B.4 into the attorney’s trust account; 

14.4B.6. Both the employer and the contractor hereby consent to 

the attorney investing the retention money held in trust in 

an interest bearing account with any one of the major 

banks operating in South Africa in terms of Section 78(2A) 

of the Attorneys Act 53 of 1979 (or similar account in terms 

of any legislation which may repeal the Attorneys Act); 

14.4B.7. The attorney shall be entitled to charge a reasonable fee 

for administering the retention fund, which fee shall be 

shared by the employer and the contractor.  If the 

retention fund is invested in an interest bearing account, 

the attorney is authorized to deduct his fee (plus all bank 

charges levied on the account) from the interest so earned.  

                                                           
16 substitute “25.3.1 and 25.3.2” in place of “31.4.1 and 31.4.2” when used as an addendum to edition 6.1 
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Any remaining interest shall be for the benefit of the 

contractor; 

14.4B.8. Within seven (7) calendar days of the date of practical 

completion of the works as a whole,17 the principal 

agent shall notify the attorney to reduce the retention fund 

to an amount equal to five percent (5%) of the contract 

sum and pay the balance, including accrued interest less 

the attorney’s costs and bank charges, to the contractor; 

14.4B.9. Within seven (7) calendar days of the date of settlement 

of the final payment certificate, the principal agent shall 

notify the attorney to pay the remainder of the retention 

fund, including accrued interest less the attorney’s costs 

and bank charges, to the contractor; 

14.4B.10. The employer shall be entitled to recover expenses and 

loss from the retention fund, as security, in accordance 

with the provisions set out in clause 33.0,18 applied mutatis 

mutandis; 

14.4B.11. Neither the employer nor the contractor shall be entitled 

to cede any rights they may have in and to the retention 

fund to any third party and the parties shall procure that 

the attorney shall apply the retention fund and make 

payments thereof strictly in accordance with the provisions 

of the agreement and as set out herein; 

14.4B.12. Should the employer decide to recover an amount due in 

terms of clause 33.319 from the retention fund, the 

provisions of clause 33.420 shall apply mutatis mutandis, 

provided that, should the contractor not pay the amount 

to be recovered in accordance with 33.4, the attorney shall 

pay to the employer the sum to be recovered from the 

retention fund on conclusion of the seven (7) calendar 

days period set out in 33.4; 

                                                           
17 delete the words “as a whole” where sectional completion is not contemplated 
18 substitute “27.0” in place of “33.0” when used as an addendum to edition 6.1 
19 substitute “27.3” in place of “33.3” when used as an addendum to edition 6.1 
20 substitute “27.4” in place of “33.4” (here and elsewhere indicted) when used as an addendum to edition 6.1 
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14.4B.13. In the event of any of the circumstances listed in clause 

33.6, the employer shall be entitled to, and the attorney 

shall be required to pay to the employer, any amount to 

which the employer may be entitled in terms of the 

agreement or any law; 21 

14.4B.14. The attorney shall only pay an amount out of the retention 

fund in accordance with the provisions of this addendum, 

or the agreement, or in accordance with any written 

agreement between the employer and the contractor, or 

in terms of any arbitration award or court order. 

 

SIGNED at .........................this............... day of ......................... in the year 20..... 

 

………………………………… 

for the employer 

 

SIGNED at .........................this............... day of ......................... in the year 20..... 

 

………………………………… 

for the contractor 

 

 

 

 

 

 

 

 

                                                           
21 delete the whole of clause 1.11 of the addendum when used with edition 6.1 
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ANNEXURE 2: RECOMMENDED ADDENDUM (RETENTION) for use with JBCC PBA ED.5.0 – 

RETENTION TO BE PAID INTO A JOINTLY HELD ACCOUNT 

ADDENDUM TO THE JBCC SERIES 2000 (EDITION 4.0, JULY 2007) 

PRINCIPAL BUILDING AGREEMENT (“THE AGREEMENT”) 

 

7. Unless expressly indicated otherwise, all references to clause numbers in this 

addendum shall refer to the clauses as numbered in the agreement. 

 

8. All words and phrases defined in the agreement shall bear the same meaning in this 

addendum. 

 

9. Save as amended in terms of this addendum, the provisions of the agreement shall 

continue in full force and effect. 

 

10. Clause 2.0 SECURITIES of the Contract Data CE (Contractor to Employer) is hereby 

substituted with the following: 

 

The security selected is Retention. 

 

11. Clause 3.2 of the Principal Building Agreement is hereby deleted and substituted with 

the following: 

 

The contractor shall provide security for its obligations under the agreement 

by way of Retention. 

 

12. The following provisions are hereby inserted in the Principal Building Agreement as 

clause 14.4B: 

 

14.4B In the alternative to the forms of security detailed in clauses 14.3 

and 14.422, the contractor may select Retention as security for all 

purposes of the agreement, which shall operate subject to the 

following terms and conditions: 

14.4B.1. In this clause, “the bank” shall mean the ______________ 

                                                           
22 substitute “11.1.2 and 11.1.3” in place of “14.3 and 14.4” when this document is used as an addendum to 
edition 6.1 of the JBCC Principal Building Agreement 
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______________ branch of _______________________ 

bank; 

14.4B.2. Retention shall operate as a payment reduction from the 

value certified in each payment certificate. The amounts 

so deducted shall be paid into a jointly held account with 

the bank, either in the name of both the employer and the 

contractor, or under the name of [project name] retention 

(hereafter “the joint account”) and shall serve as security 

for the due compliance by the contractor of his obligations 

in terms of the agreement.  The signature of both the 

principal agent shall be required for any withdrawals from 

the joint account; 

14.4B.3. Should the contractor select retention as the applicable 

security, all references to security in the agreement shall 

refer, mutatis mutandis, to all amounts so retained, which 

are hereafter referred to as “the retention fund”; 

14.4B.4. The principal agent shall indicate the retention on each 

interim payment certificate at the rate of ten percent 

(10%) of the aggregate of the values set out in clauses 

31.4.1 and 31.4.223 until such time as the total amount of 

the retention fund is equal to eight percent (8%) of the 

contract sum; 

14.4B.5. Within seven (7) calendar days of the issue of an interim 

payment certificate the employer shall pay the retention 

amount indicated by the principal agent in terms of 

14.4B.4 into the joint account; 

14.4B.6. Any interest earned on money in the joint account shall be 

for the benefit of the contractor; 

14.4B.7. Within seven (7) calendar days of the date of practical 

completion of the works as a whole,24 the principal 

agent shall notify the parties to reduce the retention fund 

to an amount equal to five percent (5%) of the contract 

                                                           
23 substitute “25.3.1 and 25.3.2” in place of “31.4.1 and 31.4.2” when used as an addendum to edition 6.1 
24 delete the words “as a whole” where sectional completion is not contemplated 
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sum.  The parties shall then authorize the bank to pay the 

balance, plus the interest that may have accrued, to the 

contractor;   

14.4B.8. Within seven (7) calendar days of the date of settlement 

of the final payment certificate, the principal agent shall 

notify the parties that the remainder of the retention fund, 

including further accrued interest, may be paid to the 

contractor, and the parties shall authorize the bank to 

make such payment;  

14.4B.9. The employer shall be entitled to recover expenses and 

loss from the retention fund, as security, in accordance 

with the provisions set out in clause 33.0,25 applied mutatis 

mutandis; 

14.4B.10. Neither the employer nor the contractor shall be entitled 

to cede any rights they may have in and to the retention 

fund to any third party and the parties shall procure that 

the bank shall apply the retention fund and make payments 

thereof strictly in accordance with the provisions of the 

agreement and as set out herein; 

14.4B.11. Should the employer decide to recover an amount due in 

terms of clause 33.326 from the retention fund, the 

provisions of clause 33.427 shall apply mutatis mutandis, 

provided that, should the contractor not pay the amount 

to be recovered in accordance with 33.4, the bank is 

hereby irrevocably authorized by the contractor to pay the 

employer the sum to be recovered from the retention fund 

on conclusion of the seven (7) calendar days period set 

out in 33.4; 

14.4B.12. In the event of any of the circumstances listed in clause 

33.6, the employer shall be entitled to, and the bank is 

hereby irrevocably authorized to pay to the employer, any 

                                                           
25 substitute “27.0” in place of “33.0” when used as an addendum to edition 6.1 
26 substitute “27.3” in place of “33.3” when used as an addendum to edition 6.1 
27 substitute “27.4” in place of “33.4” (here and elsewhere indicted) when used as an addendum to edition 6.1 



Page 18 of 18 
 

amount to which the employer may be entitled in terms of 

the agreement or any law; 28 

14.4B.13. The parties shall only authorize payment out of the joint 

account in accordance with the provisions of this 

addendum, or the agreement, or in accordance with any 

written agreement between the employer and the 

contractor, or in terms of any arbitration award or court 

order. 

 

SIGNED at .........................this............... day of ......................... in the year 20..... 

 

………………………………… 

for the employer 

 

SIGNED at .........................this............... day of ......................... in the year 20..... 

 

………………………………… 

for the contractor 

                                                           
28 delete the whole of clause 1.11 of the addendum when used with edition 6.1 


