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PRACTICE ADVISORY – August 2011 

 

Construction Guarantees 

 

When acting as Principal Agent (PA) in terms of both JBCC and PROCSA contract 

documentation, architects should exercise a high level of care in respect of ensuring that the 

Employer receives a competent Construction Guarantee.  

 

The JBCC Principal Building Agreement (PBA) provides that the Contractor must provide, a 

Construction Guarantee (CG), at his/her election, either a variable guarantee (14.3) or a fixed 

guarantee (14.4). Should he/she fail to provide either, the Employer may, at his/her sole 

discretion withhold 10% of the payments, or terminate the agreement (14.7)  

 

Frequently, however, the parties elect to enter into a retention agreement not provided for in the 

PBA, usually similar to that used in the old 'white form' or in the JBCC Minor Works Agreement 

(See cl. 13.9).  

 

It is recommended that the terms of the required CG are clearly set out in the invitation to bid. 

These terms should be thoroughly discussed with the Employer who must be made fully 

conversant with the implications.  

 

There have been several reported cases where the call up of the guarantee has been 

unsuccessful. This can have potentially disastrous consequences to the Employer who may, 

under certain circumstances, have redress against the PA for inadequate advice or diligence in 

obtaining the correct CG from the Contractor.  

 

A frequent problem is that the banks often refuse to provide a CG which is stage-related. 

Should the completion of the project be delayed, the CG may have expired prior to obtaining 

Practical Completion, if the CG is linked to a specific date. 
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The PA should do all in his/her power to obtain the appropriate JBCC CG linked to the 

appropriate Completion Certificate. Pro-forma guarantees are available from the JBCC website, 

and the PA needs to make sure that the prescribed procedure is followed meticulously.  

 

Another problem is that the nature of the guarantee is not fully understood. Frequently the 

banks issue a CG which is, in effect, a surety and not a demand bond. In such a case, the 

guarantor's liability may be limited to proven damages and parties may find themselves 

embroiled in a dispute on the quantum.  

 

In this regard representatives of our national Institute intend making representation to both the 

JBCC committee and the banking ombudsman, in order to exert pressure on the banks to offer 

CG's which comply with the requirements of the  accepted contract documentation. We await 

the outcome of this approach.  

 

In the interim, architects are advised to insist on receiving from the institution a guarantee which 

expires, say, four months after the date of Practical Completion. This effectively extends the 

cover to a point where the Employer's risk exposure is substantially reduced.  

 

The responsibility of the PA in this regard cannot be under estimated: It is recommended that, 

once the CG document is received, the PA transmits it to the Employer with a request that the 

Employer engages his/her attorney to check it. Once satisfaction is indicated (in writing), the risk 

of the PA being held responsible for any defect therein has been reduced or eliminated. 
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